




















































rebut Mr. Stewart's sworn declaration that his single visit to Massachusetts in 
connection with the MGH Pain Program was not intended to promote Purdue's 
opioids. (Stewart Deel.~ 12(b ).) To the contrary, Mr. Stewart's statement is 
corroborated by another document cited by the Commonwealth (JW Aff. Ex. 
22), 17 which reflects that the purpose of the program was to support developments 
and education in the area of pain management. In any event, the Commonwealth 
makes no argument that its claims arise out of Purdue's support of the MGH Pain 
Program. 

IV. THE DISCOVERY RULE DOES NOT TOLL 
THE STATUTE OF LIMITATIONS APPLICABLE TO 
THE COMMONWEALTH'S CLAIMS AGAINST MR. TEWART 

As an independent matter, the Commonwealth's claims against Mr. Stewart are 

barred because the Commonwealth does not allege that Mr. Stewart - who stepped down as CEO 

of Purdue in 2013- engaged in any conduct within the applicable limitations periods. 18 The 

Commonwealth does not dispute this, but instead claims that it "has alleged facts plausibly 

suggesting applicability of the discovery rule," specifically that "discovering the nature and 

extent of [the defendants'] misconduct required a costly and complex investigation," and that, 

therefore, the "the question of whether its claims are time-barred must await either a motion for 

summary judgment or trial." (Opp'n at 21 (citations omitted).) 

The Commonwealth's reasoning is flawed because it ignores the relevant inquiry 

under the discovery rule: for a claim to accrue, the plaintiff need not have knowledge of the full 

extent of his injury or the defendant's alleged misconduct. See Riley v. Presnell , 409 Mass. 239, 

243 (1991) ("One need not apprehend the full extent or nature of an injury in order for a cause of 

17 This document, along with the Commonwealth's Exhibit 21, are purportedly offered to 
rebut the statements made by all three Officers in their declarations that they did not consider 
Massachusetts to be a state of particular focus. Both documents predate any of the Officers' 
tenures as CEO and there is no suggestion that any of the Officers have seen either of the 
documents. 

18 The Commonwealth's public nuisance claim is governed by a three-year statute of 
limitations and its Chapter 93A claim is governed by a four-year statute of limitations. 
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action to accrue."); see also In re Mass. Diet Drug Litigation, 338 F. Supp. 2d 198,203 (D. Mass. 

2004) ("Diet Drug") (same). Moreover, when a claim accrues does not depend upon when the 

plaintiff decides to investigate the potential claim. Rather, a claim accrues, and the statute of 

limitations commences, when the plaintiff discovers or reasonably should have discovered that 

he has suffered harm and that the defendant is the cause of his harm. See Harrington v. Costello, 

467 Mass. 720, 727 (2014). 

In its original complaint, the Commonwealth acknowledged that the facts 

underlying the Commonwealth's claims are and have been public knowledge in "[e]very year 

since 2007." (Dkt. No. 1 ~~ 161-73.) Now, in its Opposition, the Commonwealth argues that 

any publicity concerning the defendants' misconduct only served as "'warning signs' to the 

defendants" of the alleged misconduct. (Opp'n at 22 (emphasis omitted).) That argument should 

be rejected. The Commonwealth cannot credibly argue that only the defendants should have 

been on notice of information published by nationally-distributed publications such as Time, the 

America Journal of Public Health, and Fortune, and federal entities including the White House, 

the Center for Disease Control and the United States Senate. (Dkt. No. 1 ~~ 163-65.) 

The Commonwealth cites two cases in which courts found that publicity did not 

render claims time-barred at the motion to dismiss stage because of questions regarding whether 

the plaintiff was, in fact, on notice based on the publicity. In Diet Drug, the court found that it 

could not determine whether "wide-spread publicity surrounding the withdrawal of' diet drugs 

from the market put a class of 195 plaintiffs on notice of their potential claims because that 

determination would "necessarily depend on the circumstances pertaining to each plaintiff, such 

as where he lived and what media coverage there was in that location." 338 F. Supp. 2d at 204, 

207. In Cascone v. United States, the court found that publicity regarding the murders of four 
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patients by a nurse at a Veterans Affairs Medical Center did not put the estate of one of her 

victims on notice of its possible claims because (i) the relevant publicity was not in fact available 

to all of the plaintiffs, and (ii) none of the publicity referenced the circumstances surrounding the 

death of the plaintiffs' next-of-kin. 370 F.3d 95, 102-108 (1st Cir. 2004). These decisions are 

inapposite. Unlike the 195 plaintiffs in Diet Drug, the Commonwealth is just one entity. No fact 

intensive inquiry is required to impute widespread public information to the Commonwealth, 

especially when the Commonwealth itself has alleged specific public activities within 

Massachusetts. (See 0kt. No. 1 ~ 162 ("In 2008 ... the Massachusetts State Legislature created 

an OxyContin and Heroin Commission because of concerns about Purdue's dangerous drugs.").) 

And, unlike the publicity at issue in Cascone, the Commonwealth has alleged continuous public 

information regarding Purdue's opioid sales and marketing activities - the exact conduct at issue 

in the Complaint - since at least 2007. 

Finally, the Commonwealth's assertion that "[p]ublicity concerning allegations of 

misconduct by Purdue" does not establish when the Commonwealth's claims against Mr. Stewart 

accrued (Opp'n at 22) rings hollow. The Commonwealth's Complaint extensively relies upon 

conclusory allegations that Mr. Stewart "controlled" and "directed" Purdue's activities. It strains 

credulity to believe that the Commonwealth could not have discovered this minimal level of 

alleged involvement in Purdue's activities before the applicable statutes of limitations expired. 

As a result, the Commonwealth's claims against Mr. Stewart should be dismissed as time-barred. 

CONCLUSION 

For all of the foregoing reasons, and for those set forth in the Officers' previously

filed papers, the Officers' Motion to Dismiss should be granted in its entirety and the Complaint 

should be dismissed as to them. 
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